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OPINION
MURNAGHAN, Circuit Judge:

Plaintiff-Appellant Lorrie Kimsey sued Defendant-Appellee the

City of Myrtle Beach, South Carolina (the "City") for injuries that she
sustained when she fell from the bottom step of awooden dune walk-
over that the City had installed on the beach. The district court
granted summary judgment to the City on the ground that the South
Carolina Recreationa Use Statute (the "SCRUS"), S.C. Code Ann.
8§ 27-3-10 to 27-3-70 (Law. Co-op. 1991), and various provisions of
the South Carolina Tort Claims Act (the "SCTCA"), S.C. Code Ann.
8§ 15-78-10 to 15-78-190 (Law. Co-op. Supp. 1995), barred Kim-
sey's claims. For the reasons stated below, we affirm the district
court's judgment on the ground that the SCRUS bars Kimsey's
claims.

On June 4, 1993, Lorrie Kimsey, her sister, and two friends trav-

eled from their homes in North Carolinato the City for a vacation.
They arrived at the Best Western-Dayton House Hotel (the "Hotel")
early in the evening. Later that night, Kimsey and afriend left the
Hotel and walked towards the beach. They sat down on the steps of
a"walkover" that the City had installed behind the Hotel. A "walk-
over" isawooden structure over a sand dune, similar to abridge, that
allows pedestrians to access the beach without disturbing the sand
dune. After afew minutes, Kimsey and her friend descended the
walkover to the beach. When Kimsey stepped off of the bottom step,
she twisted her foot and fell, breaking her knee. Kimsey contends that
she fell because sand erosion had created a substantial drop-off
between the last step and the beach.

On June 21, 1994, Kimsey filed a diversity suit against the City in
the District Court for the District of South Carolina. She alleged that
the City negligently and recklessly designed the walkover, failed to
maintain the walkover, failed to illuminate the walkover, and failed
to warn of the erosion hazard. After discovery, the City moved for
summary judgment.



On January 3, 1996, the district court granted the City's motion for
summary judgment. The court found that various provisions of the
SCTCA, S.C. Code Ann. §§ 15-78-10 to 15-78-190 (Law. Co-op.

Supp. 1995), immunized the City from Kimsey's claims. The court
also found that the SCRUS, S.C. Code Ann. 88 27-3-10 to 27-3-70
(Law. Co-op. 1991), barred Kimsey's claims. Kimsey now appeals.

We review the district court's grant of summary judgment de novo.
See Lone Star Steakhouse & Saloon, Inc. v. Alphaof Va., Inc., 43
F.3d 922, 928 (4th Cir. 1995). In order to prevail on asummary judg-
ment motion, the moving party must establish the absence of genuine
issues of material fact and that he or sheis entitled to judgment asa
matter of law. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986). If the moving party carries that burden, the nonmoving party
may not rest on the allegationsin his or her pleading. Id. at 324. The
nonmoving party must produce sufficient evidence that demonstrates
that a genuine issue exists for trial. 1d. We view the factsin the light
most favorable to the nonmoving party. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (1986).

The SCRUS declares that its purpose "is to encourage owners of

land to make land and water areas available to the public for recre-
ational purposes by limiting their liability toward persons entering
thereon for such purposes.” S.C. Code Ann. § 27-3-10 (Law. Co-op.
1991). The SCRUS therefore provides that alandowner who opens
his property to the public for recreational uses without charge owes
the public no duty of care to keep the premises safe or to warn of dan-
gerous conditions on the property. See S.C. Code Ann. § 27-3-30
(Law. Co-op. 1991). Furthermore, alandowner who permits the pub-
lic to use his property in such a manner does not thereby extend any
assurance that the premises are safe or confer the legal status of an
invitee or licensee upon those who enter his property. See S.C. Code
Ann. § 27-3-40 (Law. Co-op. 1991). The SCRUS does not, however,
limit the landowner's liability for a grossly negligent, willful, or mali-
cious failure to guard or warn against a dangerous condition. See S.C.
Code Ann. § 27-3-60 (Law. Co-op. 1991).
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Kimsey contends that the South Carolina legislature did not intend

to limit the liability of state governmental entities such asthe City
when it passed the SCRUS. In support of her contention, she points
out that South Carolinaand all of its political subdivisions already
enjoyed sovereign immunity when the legidlature passed the SCRUS.
She further argues that when the legislature later waived sovereign
immunity for tort claimsin the SCTCA, S.C. Code Ann. 88 15-78-10
to 15-78-190 (Law. Co-op. Supp. 1995), it intended to waive al such
immunity and therefore did not intend that governmental entities
would enjoy partial immunity under the SCRUS. No court, federal or
state, has addressed the applicability of the SCRUS to state govern-
mental entities such as the City.

The statute's language simply provides that the SCRUS applies to
"owners" of land who open their property to the public for recre-
ational uses without charge. The SCRUS defines "owner" as "the pos-
sessor of afeeinterest, atenant, lessee, occupant or person in control
of the premises." S.C. Code Ann. § 27-3-20 (Law. Co-op. 1991).
Thus, the SCRUS does not specifically provide that it applies to gov-
ernmental landowners as well as private landowners. However, noth-
ing on the face of the SCRUS indicates that the legislature intended
to limit its application to private landowners.

Even if we concede for the purposes of argument that the SCRUS

is ambiguous as to whether it applies to state governmental entities,
the SCTCA resolves al doubt. When the legidlature waived sovereign
immunity for tort claimsin the SCTCA, it clearly provided that gov-
ernmental entities would henceforth be liable for their torts "in the
same manner and to the same extent as a private individua under like
circumstances.” § 15-78-40. The South Carolina courts similarly have
held that plaintiffs may now "recover| ] against a governmental
agency in the same manner as a person or private entity." Burnsv.
South Carolina Comm'n for the Blind, 448 S.E.2d 589, 591 (S.C. Ct.
App. 1994). The courts have further held that state governmental enti-
tiesare liable only to the extent that a private entity would be liable
under the same circumstances. Seeid. Thus, the SCTCA makesit
clear that if a private landowner in the same circumstances would not
be liable to Kimsey for her injuries pursuant to the SCRUS, the City
also would not be liable for such injuries.
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The District Court for South Carolina previoudly applied the

SCRUS to the federal government in light of very similar language

in the Federal Tort Claims Act, 28 U.S.C.A. § 2674 (West 1994), that
provides that the United States may be held liable only to the extent
that a private entity would be liable under the same circumstances.
See Chrisley v. United States, 620 F. Supp. 285, 290-93 (D.S.C.
1985), aff'd, 791 F.2d 165 (4th Cir. 1986). We now hold that the
SCRUS applies to state governmental entities as well.

In the instant case, the SCRUS limits the City's liability. The City
undisputedly owns the beach and the walkover behind the Hotel and
thusis an "owner" of the land. Kimsey clearly used the walkover for
recreational purposes; she was on vacation and had planned to walk
along the beach. Furthermore, the City undisputedly holds the land
open to the public, and it does not charge the public for the use of its
beaches or walkovers. Pursuant to the SCRUS, therefore, the City
owed Kimsey no duty of care to keep the walkover safe or to warn

of any dangerous conditions.

The City's actions do not fall within the exception to the SCRUS.
Kimsey failed to introduce any evidence that the City willfully, mali-
cioudly, or with gross negligence failed to guard or warn against a
dangerous condition on its property. The South Carolina Supreme
Court has defined a"willful" act as one "done voluntarily and inten-
tionally with the specific intent to do something the law forbids, or
with the specific intent to fail to do something the law requiresto be
done; that isto say, with bad purpose either to disobey or disregard
the law." Spartanburg County Dep't of Soc. Servs. v. Padgett, 370
S.E.2d 872, 874 (S.C. 1988) (quoting Black's Law Dictionary 1434
(5th ed. 1979)). The Court has similarly defined"malice" asthe "de-
liberate, intentional doing of awrongful act without just cause or
excuse." Margolisv. Telech, 122 S.E.2d 417, 419-20 (S.C. 1961). The
South Carolina courts have not defined those termsin regard to the
SCRUS. However, a Georgia court's definition of those terms for the
purposes of its recreational use statute provides helpful guidance. In
Georgia Marble Co. v. Warren, 360 S.E.2d 286, 287 (Ga. Ct. App.
1987), the court stated:

[A] wilful failure to guard or warn would require actual
knowledge of the owner that . . . a condition existsinvolving
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an unreasonabl e risk of death or serious bodily harm; that
the condition is not apparent to those using the property; and
that having this knowledge, the owner chooses not to guard
or warn, in disregard of the possible consequences. This test
excludes either constructive knowledge or a duty to inspect.

(emphasis added) (ateration in original) (quoting McGruder v. Geor-
giaPower Co., 191 S.E.2d 305, 307 (Ga. Ct. App. 1972), rev'd on
other grounds, 194 S.E.2d 440 (Ga. 1972)).

In the instant case, Kimsey failed to introduce any evidence that the
City had actual knowledge of the erosion hazard at the base of the
walkover behind the Hotel. The City submitted the affidavit of a City
employee who stated that the City's computer complaint records
revealed that no complaints had been lodged regarding the walkover
behind the Hotel for almost two years prior to Kimsey'sfall. More-
over, three of the City's street department employees, who were
responsible for maintaining the walkovers, testified in their deposi-
tions that they were not aware of any erosion problems at the walk-
over behind the Hotel on or immediately before June 4, 1993. Kimsey
failed to refute any of the City's evidence.

Kimsey contends, however, that the City at least acted with gross
negligence. The South Carolina Supreme Court has defined "gross
negligence" as the "intentional, conscious failure to do something
which it isincumbent upon oneto do or the doing of athing intention-
ally that one ought not do." Richardson v. Hambright, 374 S.E.2d
296, 298 (S.C. 1988). The Court further explained that gross negli-
gence connotes the failure to exercise even dight care. 1d.

Kimsey failed to demonstrate that the City acted with gross negli-
gence. The City's failure to maintain the walkover and its failure to
warn of the erosion hazard do not constitute an intentional and con-
scious failure to act. Steve Moore, the superintendent of the City's
street department, testified in his deposition that his employees
inspect the walkovers once a week to determine whether the sand has
eroded. If they find that erosion has occurred, they bring in more
sand. In addition, Moore and one of his employees, James Hucks, tes-
tified that the City acts within one or two days when it receives com-
plaints from a homeowner, hotel owner, or vacationer regarding
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erosion around the steps of a specific walkover. Thus, the City's evi-
dence demonstrates that, at the very least, the City exercised "dight
care." Since Kimsey failed to refute any of the City's evidence, she
did not meet her burden of proving that the City acted willfully, mali-
cioudly, or with gross negligence.

V.

Accordingly, we affirm the district court's judgment on the ground
that the SCRUS precludes all of Kimsey's claims.*

AFFIRMED

*We do not reach the district court's alternative holdings that various
provisions of the SCTCA &l so preclude Kimsey's claims.
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